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On Title 1X's definition of “sexual harassment”

On the scope of the school’s education program or activity

On how to serve impartially, including by avoiding
prejudgment of the facts at Issue

On how to avoid conflicts of interest and bias
On how to conduct an investigation
Evidence: Relevancy, Privilege, Exclusions
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History & Evolution



Principles Underlying the New Rules




Procedural

Protections
106.45







Jurisdiction &

Scope of Title IX
Rule




Definition of Sexual Harassment 3-Prongs

OlII[sRa (sl Employee Conditions Something of Value for
Quo Sexual Favor

DEV/EI So Severe, Pervasive and Objectively
Standard @ ©iiisas e

WAVl Sexual Assault, Stalking, Dating & Domestic
Crimes |« /lol=ies




1. An employee of the recipient conditioning the provision of an aid, benefit,

or service of the recipient on an individual’s participation in unwelcome
sexual conduct;

2. Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’s education program or activity; or

3. 11



Sexual Harassment: Quid Pro Quo

» Applies solely to an employee respondent



Sexual Harassment: Severe, Pervasive, Offensive
(Davis)

e “Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient’s education program or activity”

 directed at verbal or expressive conduct

» evaluated under the “reasonable person standard” taking into
consideration the characteristics of the alleged victim



Sexual Harassment: Clery/VAWA Crimes

 “sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(V),

e “dating violence” as defined in 34 U.S.C. 12291(a)(10),

o “domestic violence” as defined in 34 U.S.C. 12291)a)(8),0r
o “stalking” as defined in 34 U.S.C. 12291(a)(30).



Sexual Assault

« Sexual assault means an offense classified as a forcible or
nonforcible sex offense under the uniform crime reporting
system of the Federal Bureau of Investigation

* Includes any sexual act directed against another person
without their consent, including rape, sodomy, sexual assault
with an object, fondling, incest and statutory rape



Dating Violence

e (10)DATING VIOLENCE The term dating violence means violence committed
by a person—

e (A)who is or has been in a social relationship of a romantic or intimate
nature with the victim; and

* (B)where the existence of such a relationship shall be determined based on a
consideration of the following factors:

* ()The length of the relationship.
* (11)The type of relationship.



Domestic Violence

8)DOMESTIC VIOLENCE THE term domestic violence includes felony or
misdemeanor crimes of violence committed by a current or former spouse
or intimate partner of the victim, by a person with whom the victim shares
a child in common, by a person who is cohabitating with or has cohabitated
with the victim as a spouse or intimate partner, by a person similarly
situated to a spouse of the victim under the domestic or family violence
laws of the jurisdiction receiving grant monies, or by any other person
against an adult or youth victim who is protected from that person’s acts



Stalking

e (30)STALKING THE term stalking means engaging in a course of
conduct directed at a specific person that would cause a
reasonable person to—(A)fear for his or her safety or the safety of
others; or

 (B)suffer substantial emotional distress.



e Locations, events, or circumstances where

Educationa| gt\/grsgggﬁ! exercises substantial control
P_ro_g ram or e the Respondent
Activity 106.44 « the context in which the alleged sexual

harassment or discrimination occurs

 includes any building owned or
controlled by the school or by a
student organization that is
officially recognized by the school




Dismissals 106.45(b)(3)

Doesn’t meet definition or jurisdictional requirements:apply to individual allegations or to an entire complaint

the parties must receive written notification and reasons for any dismissal; mandatory dismissals are
appealable

Complainant wants to withdraw complaint Complainant notifies the Coordinator in writing that they would like
to withdraw the complaint, or any allegation therein

Respondent is no longer enrolled or employed

Specific circumstances prevent school from gathering evidence sufficient to reach a determination
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Grievance Process Basic Requirements

Treat parties equitably

Require objective evaluation of all relevant evidence
Train Title IX personnel & post all training on web-site
Include a presumption that respondent is not responsible

Include reasonably prompt time frames

Describe the range of, or list, possible disciplinary sanctions and remedies

State standard of evidence: preponderance or clear and convincing
Include process and bases for appeals

Exclude privileged evidence




Require objective evaluation of all relevant evidence
106. 45(b)(1)(1) Title IX personnel must be conflict &
bias free

(i)Require an objective evaluation of all relevant evidence — including both
Inculpatory and exculpatory evidence —







Investigators Must be Conflict & Bias Free &
May Not Serve as Decision-Makers

* Rule prohibits “single-investigator model”

e Coordinator may serve as investigator as long as can do
so conflict and bias-free * note the Department cautions
on this

 May have more than one investigator on a case



Conflicts of Interest and Bias

 Schools must have process to ensure no
conflict/bias

* May provide a process for parties to assert
claims of conflict/bias during the
investigation

e Consider including a provision in your
policy that allows students to raise
concerns about an investigator, or any
Title IX personnel during the grievance
process

o Conflict & bias of Title IX personnel is a
basis for appeal
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Presumption of Non-Responsibility
106.45(b)(1)(1v)

 Include a presumption that the respondent is not
responsible for the alleged conduct until a
determination regarding responsibility at the
conclusion of the grievance process.






Reasonably Prompt Timeframes 106.45(b)(1)(v)






Investigation of a Formal Complaint

. School bears burden of proof and gathering evidence
. School cannot access, disclose, or otherwise use a party’s



Investigation: Rights of the Parties

Opportunity to Present Evidence & Witnesses
Cannot Restrict Parties Right to Discuss Case
Right to an Advisor

Notice & Opportunity to Prepare

Right to Review All Related-to Evidence

Right to Review Investigation Report
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Right to Discuss the Allegations & Gather Evidence
106.45(b)(5)(111)

Schools must not restrict the ability of the parties to discuss the
allegations or gather evidence (no gag orders)

Parties have the right to discuss the allegations with anyone they choose
with limited exceptions:

no-contact directive

retaliatory manner



Right to an Advisor 106.45(b)(5)(1v)

Parties must have the same ability to select an advisor of choice, who may be, but
need not be an attorney

Parties can choose anyone to be their advisor
friend, parent, classmate, attorney

Role of advisors
provide support, accompany party to meetings/interviews



_ _ Provide, to a party whose
Written Notice participation is invited or
106.45(b)(5)(V) expected, written notice of the
date, time, location, participants,
and purpose of all hearings,
Investigative interviews, or other
meetings, with sufficient time for
the party to prepare to participate;




Burden of Proof 106.45(b)(5)(i)

*The burden of gathering evidence and the burden of proof must remain on









Sufficient Detalls
of NOA
106.45(b)(2)

The identities of the parties involved in the incident,
If known.

The conduct allegedly constituting sexual
harassment under 8 106.30.

The date and location of the alleged incident, if
known.

The written notice must include a statement that the
respondent is presumed not responsible for the
alleged conduct and that a determination regarding
responsibility is made at the conclusion of the
grievance process.

The written notice must inform the parties that they
may have an advisor of their choice, who may be,
but is not required to be, an attorney.

Right to inspect and review evidence

The written notice must inform the parties of any
provision in the recipient’s code of conduct that
prohibits knowingly making false statements or
knowingly submitting false information during the
grievance process.



Investigation




 Determine the scope of the
Investigation

Investigation e Establish a preliminary timeline
Plan of events ldentify important
testimony and evidence

e Develop an initial witness list

e Determine order In which to
Interview the accused and
witnesses







Interviews

Interviews should be conducted In a
private location with no interruptions; try
to make the interviewee feel comfortable

Provide a brief explanation of the
Institution’s investigatory process

Advise interviewees of the anticipated
time frame for completing the
Investigation

Explain what, if any, information might
be shared with others

Explain the institution’s prohibition on
retaliation






Don’t: Avoid difficult or
embarrassing guestions because
they are uncomfortable




Don’t: Ask leading questions based on
what you think probably happened

Do: Allow the details and facts to come
out first, then follow-up with additional
clarifying questions as you learn more




Don’t: Make promises you can’t
keep, or set unrealistic
expectations

Do: Be clear about the process
Including the limits on
“confidentiality”




Don’t: Interrupt, ask “blaming” or biased
guestions, or fill in the gaps with your
own assumptions

Do: Ask open ended questions and Allow
Interviewee to provide their story in their
own words...allow space to let them speak
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Don’t: Treat the interview like an
Interrogation or inquisition

Do: Ensure you remain objective and keep
your role in context, this is an administrative
process, not a law enforcement investigation
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Don’t: Allow subconscious or unconscious bias or
preconceived beliefs to taint your objectivity

Do: Take a moment before each interview to
consciously affirm that you will keep an open
mind throughout the process, gather all of the
evidence first, and then analyze it in context
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- School Carries the Burden of Evidence

- Only Relevant Evidence May be Considered by Decision-Maker
- Investigator Must Collect All Evidence Related-to Allegations

- Privileged Evidence is Not Admissible Without Consent

- Medical Records, Mental Health Records are Not Admissible Without
Consent
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- No Other Restrictions on Evidence (legal rules don’'t apply)
- Parties Have the Right to Inspect the Evidence

- Statements of Party of Witness that Does Not Submit to X-Exam May
Not be Relied Upon by Decision-Maker

- Decision-Maker Evaluates Credibility During Hearing

- School May Develop Guidelines re: Evaluating Evidence (weight,etc.),
as Long as Don’'t Contravene Rules




Relevancy

Relevance: evidence pertinent to
proving whether facts material the
allegation are more or less likely
to be true and that do not relate to

com

nlainant's sexual

predisposition of prior sexual acts

(wit

N two exceptions).



Related-to vs.
Relevant

Related-to

Investigator must collect all evidence that is
related to the allegations whether or not relevant
(excluding evidence subject to privilege, medical
records)

Relevant

Relevant evidence is all evidence related to, except
that which is protected under the rape shield
provisions (and not otherwise privileged, medical
records)



e Questions and evidence about the
complainant’s sexual predisposition or prior
sexual behavior are NOT RELEVANT, unless:

» offered to prove

1. “Mistaken Identity”
Relevan Cy Rape « that someone other than the
.7 respondent committed the conduct
Shield alleged by the complainant, or
Protections & 2. LConsent f
- « concern specific incidents of the
Exceptlons complainant’s prior sexual
behavior with respect to the

respondent and are offered to
prove consent.



Privileged
Evidence
Ilnadmissible
106.45(b)(1)(x)

Not require, allow, rely upon, or
otherwise use guestions or evidence that
constitute, or seek disclosure of,
Information protected under a legally
recognized privilege, unless the person
holding such privilege has waived the
privilege in writing.

patient-doctor
attorney-client
spousal privilege



Other
Inadmissible
Evidence

Statements of non-cooperating
party or witness: the statements of

a party or witness that does not
submit to cross examination may
not be considered by the decision-
maker In rendering a decision



Evidence

Investigators and decision-makers must receive training on
Issues of relevance, procedural rules (both required and any
discretionary-i.e. rules of order and decorum for hearing) for
conducting investigation and hearing, including evidentiary
rule.

A school MAY train or adopt guidelines, regarding how to
evaluate, credit or assign weight to types of relevant,
admissible evidence, that must be reflected in published
training materials as long as they don’t conflict with 106.45
and apply equally to both parties.

School’s may not adopt rules that contravene these
requirements, so they can’t exclude other evidence on different
grounds (such as exclusions that might apply in court-
hearsay, lie detector tests, etc).

An appeal based on procedural irregularity could include
appeal of a decision to include or not include evidence based
on categorization as relevant or not, or on school’s failure to
objectively evaluate all relevant evidence.



Opportunity to Review
Evidence &

Investigative Report

Prior to completion of investigative
report, school must send to parties and
their advisors, all evidence gathered
that is directly related to the
allegations, inculpatory & exculpatory,
and provide at least 10 days to review
and respond in writing

Final investigation report must fairly
summarize relevant evidence and be
provided to party and the party’s
advisor at least 10 days prior to a
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Schools must send the parties and their advisors:
ALL evidence directly related to the allegations
*will include relevant and irrelevant evidence including
that which would otherwise be excluded under the rape shield

i protections
R | g ht tO I nSpeCt includes evidence the school will not use/rely in making a

1 decision
EVI d ence includes inculpatory or exculpatory evidence whether obtained

106.45(b)(5)(vi) froma (n)







Investigative
Report

Must fairly summarize the relevant

evidence

e Have discretion to determine what format
or what other elements to include if any

o Additional information useful from a
practical perspective, i1.e. providing
sufficient background info/context to
understand the evidence, to satisfy record-
keeping requirements and document
process was thorough, fair, etc.



Investigation Requirements 106.45(b)(5)(vii) Right to
the Investigative Report & Evidence

AFTER the initial review period which includes all evidence:

the investigator will finalize the investigative report incorporating
feedback received from the parties as appropriate.

The final report will summarize RELEVANT evidence

* will exclude evidence about complainant’s prior sexual history with two limited
exceptions
The final report must be provided to the parties and their advisors in
electronic or hard copy, at least ten (10) days prior to the hearing, with
an opportunity to respond in writing.
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